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DIG EST:
Comptroller General decision of October 1,

1975, sustained uwhere assigned errors fail

to challenge applicability of specific

tender provisions underlying disallowance

* . of "prelodge detention" charges.

In its rcquest for reconsideration Ultra Special Express

(Ultra) evades the specific legal bcsis for the decision of

October 1, I975. Tie clair.ant fails to deny that the

specific tender provisions held to control the obligations of

the parties constitute a detention provision, and its apli-

cability is not contested. Ailthough the e:xtensive petition

is prefaced by notice tCat each para::raph of the decision

would be addressee in the order of its appearance, an assign-

ment of error to para-ranh 12, the parebraph con-taining the

specific tender referencces is conspicuously absent.

Under the decision the carrier would be entitled to rno

tore than, $173, the azount originally collected for transpor-

tation charges on the illustrative ship-ment, Coverr.nent bill

of lading io. ?-3C9O339. The linc-haul rates n.nd rinr.am

charges wvere offered in ttaclment 2 of Ultra's Section 22

Tender I.C.C. "o. 3; however, the claiLzant points to various

altcrnativa provi''sios in i.ea'y & 'SpCcinized Carriers :ar4ff

Burcou Tariff lD-1', S'-I.C.C. 26 as bascs for clai-ing

entitlezent to additional revenue of $1,41, clt:ough none

shows that the lUnited States contracted to pay on an hourly

'basis for the transportation services parforned here. Para-

graph 12 of the decision states:

"By the terms of item 16 tof the tender),

before the carrier will furnish the sccessorial

service of allowing the consignee to use a

vehicle while unloading, in cxi.cess of two hours,

(1) a requuest for such service nrust be made;

(2) the request must be noted on the bill of

lading; aid (3) the request must be initiatled

by the requesting7 person. Fu rther, according
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to the terms of Attachment 3, (4) the arrival
date and time at destination must be specified,
apparently (5) in the presence of the carrier's
driver."

Now-here does clairant show that the conditions precedent to

Liabiity for dctention charges under those particular tender

provisions have occurred. Ultra assicns as error the holding
that the two hours free time offcred by the crrrier begins to

run fro= the date and time designated by Kiilitary Ocean
Tcrminal, Bayorne, llew Jersey (>'OiY) for unloading at its

preimises, rather than the time the shipping papers arrive at

1.OTBY or the carrier telephones for an appointment in advanac

of unloading.

Ultra's arguz-nt that this holding is contrary to our

letter, B-3.3156O, dated January 29, 1975, w?;,ich allowed a

claim for detention charLes, is based on the erroneous pre:ise

that the sc== factS and irsues were involved. Uth.-'out revier ing
the rerits of the referenced letter tbe decisio-; e~olained that

the letter of Jan-uary 29, 1975. wns not a decision on an appeal

fron a claimt settic-aant: vhiick would givc tri ' t-is for the
actioa tatken, but a r.;mec notice of the conclutsion reachled, its

apparent purpose being to apprise the clai`tznt of cur concl;.sion.

Since clalnnt persists in dr auin.g tAe lctter into controversy,

claim TX'S-96CM Involved in t'at it.ter, w,-aG review'ed and thli

issues end facts were found to be entirely different fron t'iose

under consdieration here. The differences were clearly set

forth in paragraph 5 of our decisioa.

- Statezicents in clai.ant's petition provide P. basis for undar-
standing th:e sharp factuail distinction between the two czl.Ses.
The shllpt~e.nt involved in the lettcr consisted of three trucl'-loaCs`.

On Lugu3t 17, 1972, when Ultra's vehicles arrived at Sbhed 133,

Port ec'.cark, 'Ne. Jersey, the coisiinec ackno'vledged receipt of

the shiprmeznt on the Covern..elnt bill of ladcing and unloading

began on Ausugust 13, '1 t72. Ultra is urged to t.e particular

note of the fact (vhich itt does not dispute) that the zhipuont
was not conpietely urnloaded from its vchiclcs until tarc e. c'.ys

after unloaing, began, because the pier was closed. r on the

=oment the Covurnnant began unioadinglctg the shipment it uudiertook

an affirmative act appropriating the carrier's vehicles to its

o-n use within the contractual mezening of detention. Thus, the

two hours free time cozr_~.nced at that moment. The question
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considered in that case was: wheu does detention term£inate?
not when does detention begin7 The issue of whether accon-
plishing t'he C-ovcrnr-nt bill of lading tertinates detention
vau resolved in claiant's favor and liability of tho United
States for detentioa was recognized to run until the ship-ent

6as unloaded fron the carrier's vchicles.

We odere to the law as it was applied in that case,
except to the extent Ultra was allowed charges for uon-business
hours, but the record does not show tl-at Ultra's vehicles were
detained after unloadIng, had begun, and the contract of carriage
is devoid of any suL2Restion that the United States a&greed to
pay charges by the hour (in eyccso of I1sna-linul charges) for the

tisvn in which the carrler had xc1u-sDivo control over the direc-
tion of the vehicle and its driver.

Ultra's view of detention covers the chronological ganut

of perforrnmace of trn.nsportntion service lrom tha instant loading
begins at ori,:in to the teormi-ation of unlocaing at destination,

altlhough frc. t >.he cc,^on Tv _,enesis of ouir transnportstiou law,
thsh Derforzace i£ the essence of the peculiar duties of cC'.on

carriers to trzmnsport safely the property cz' t7;e public; for the
Parform,.ncC olfO thoS S-rV ices here it is c1e' ar the Goveern:ent
agreOd to Im'y $175-the arz.ctnt the- carrier origianaly billecl,
and Ultra rnas pn. d t hls ,ccuts, zcccrding to the tCrns of the

contract of cnrriac. If the contract of c-rYrin..e provi-cs no
basis for liab1 lity, there is no basi.s 'or pliT.-ont of a le~ser
amtwount than clained, and w.ether in Ultra's 6 the egreed

linc-haul rates and minimum charges --re inrs:fficient to cover
the co0tS of rfvicL' t;e service (a cos__.r.tzicn of':_zwer
utility whan the carrier wcas daterninniL the prices to offer),
cannot altCr thle duty of th;le CroiCptrolier General to settle
claims for transportation char.-e-s according, to the tCrm' of the
applicable tender. 45 Conp. Gen. 113, 121 (1965).

Whether the agread tranrportation. charFsco vre compensatory
is not a relevant consideration. See -160J345, :Ly 16, l1¢,7.
E>xcept whero cynpressly prcxiced by contract, cvosts result im
fro a . carrier's i;thods of conducting cpcrations and comp-causating
its eployfees, iind proh)lea resulting therefrom are for rolutton

by the carrier aid are of no concern to the shipper with res;,ct
to liability for charges. Of ceurse, the carrier's tendered
rates are relevant to the procurerment officers of }1litary
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Traffic Mra&zrent Co"-and (MTMC), as the carrier's prices
(rates) represent co3ts to the United Statcs but that is a

mattor that is irrclevant in the determination of applicable

transportation charges.

Accordingly, and since Ultra's letter of October 6, 1975,

contains nothing to warrant a reversal or modification of the

decision of October 1, 1975, it is affirmad.

id 4W-L, Comptroller General
of the United States

/~ ~~~~~~~~~~.. 




